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(iii) After solicitation of a number of 
sources, competition is determined to 
be inadequate. 

(4) State statutory procedures. Con-
tracting agencies may procure engi-
neering and design related services 
using an alternate selection procedure 
established in State statute enacted 
into law before June 9, 1998. 

(b) Disadvantaged Business Enterprise 
(DBE) program. The contracting agency 
shall give consideration to DBE con-
sultants in the procurement of engi-
neering and design related service con-
tracts subject to 23 U.S.C. 112(b)(2) in 
accordance with 49 CFR part 26. 

(c) Compensation. The cost plus a per-
centage of cost and percentage of con-
struction cost methods of compensa-
tion shall not be used.

§ 172.7 Audits. 
(a) Performance of audits. When State 

procedures call for audits of contracts 
or subcontracts for engineering design 
services, the audit shall be performed 
to test compliance with the require-
ments of the cost principles contained 
in 48 CFR part 31. Other procedures 
may be used if permitted by State stat-
utes that were enacted into law prior 
to June 9, 1998. 

(b) Audits for indirect cost rate. Con-
tracting agencies shall use the indirect 
cost rate established by a cognizant 
agency audit for the cost principles 
contained in 48 CFR part 31 for the con-
sultant, if such rates are not under dis-
pute. A lower indirect cost rate may be 
used if submitted by the consultant 
firm, however the consultant’s offer of 
a lower indirect cost rate shall not be 
a condition of contract award. The con-
tracting agencies shall apply these in-
direct cost rates for the purposes of 
contract estimation, negotiation, ad-
ministration, reporting, and contract 
payment and the indirect cost rates 
shall not be limited by any administra-
tive or de facto ceilings. The consult-
ant’s indirect cost rates for its one-
year applicable accounting period shall 
be applied to the contract, however 
once an indirect cost rate is estab-
lished for a contract it may be ex-
tended beyond the one year applicable 
accounting period provided all con-
cerned parties agree. Agreement to the 
extension of the one-year applicable 

period shall not be a condition of con-
tract award. Other procedures may be 
used if permitted by State statutes 
that were enacted into law prior to 
June 9, 1998. 

(c) Disputed audits. If the indirect 
cost rate(s) as established by the cog-
nizant audit in paragraph (b) of this 
section are in dispute, the parties of 
any proposed new contract must nego-
tiate a provisional indirect cost rate or 
perform an independent audit to estab-
lish a rate for the specific contract. 
Only the consultant and the parties in-
volved in performing the indirect cost 
audit may dispute the established indi-
rect cost rate. If an error is discovered 
in the established indirect cost rate, 
the rate may be disputed by any pro-
spective user. 

(d) Prenotification; confidentiality of 
data. The FHWA and recipients and 
subrecipients of Federal-aid highway 
funds may share the audit information 
in complying with the State or 
subrecpient’s acceptance of a consult-
ant’s overhead rates pursuant to 23 
U.S.C. 112 and this part provided that 
the consultant is given notice of each 
use and transfer. Audit information 
shall not be provided to other consult-
ants or any other government agency 
not sharing the cost data, or to any 
firm or government agency for pur-
poses other than complying with the 
State or subrecpient’s acceptance of a 
consultant’s overhead rates pursuant 
to 23 U.S.C. 112 and this part without 
the written permission of the affected 
consultants. If prohibited by law, such 
cost and rate data shall not be dis-
closed under any circumstance, how-
ever should a release be required by 
law or court order, such release shall 
make note of the confidential nature of 
the data.

§ 172.9 Approvals. 

(a) Written procedures. The con-
tracting agency shall prepare written 
procedures for each method of procure-
ment it proposes to utilize. These writ-
ten procedures and all revisions shall 
be approved by the FHWA for recipi-
ents of federal funds. Recipients shall 
approve the written procedures and all 
revisions for their subrecipients. These 
procedures shall, as appropriate to the 
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